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B Oanmnoii cmamve npoaHanusupo8aHo NOHAMUE HCUTUWA 8 PA3TUYHBIX
ompaciax —npasa U 6 POCCUUCKOM 3aKOHOOAMeNbCmee, GblA6leHbl NPUHAKU
JHCUnUUa, 000CHOBAHA HEOOXOOUMOCb e0UHO20 3AKOHOOAMENbHO20 NOHAMUSL Ol
6cex ompacineu npaea.

Yro Takoe xunuiie? Ha oObIIeHHOM YpOBHE OTBETUTh MOXKET KaXKbIii. Bee
MBI TAe-HUOYIb XKUBEM U, B aOCONIOTHOM OOJBIIWHCTBE, B TOM WIH HHOM
x)umiie. B TtonkoBom cnoBape B.M.[lans MOXHO HAWTH CIEAYIOLIEE ONPEICIICHUE
- (CKWJMUIIE — TaM, TAE >KUBYT JIIOJH, TIE NOCEIUIIUCH, CEIEHbE, CENbOUILE,
cenuTOuIEe, HaceleHbe, CeNulle; JoM, H30a, 3eMIIIHKa, KOMHaTa, IOKOM,
kBapTHpay.[1]

Bompoc 0 TNOHATHM <CGKAIUIIA» HMEET BAXKHOE TEOPETHUECKOE U
npakTuyeckoe 3HayeHue. OnHaKo, B POCCUICKOM 3aKOHOAATENIbCTBE HET €JUHOTO
HNOHATUA. TEPMHUH (CKWINILE)» MO-PAa3HOMY HCIIOJIB3YETCS B Pa3IMUHBIX OTPACISIX
paBa M HOPMATHBHO-IIPABOBBIX aKTax. B Hamel cTaTb€ MbI MOIBITAEMCS
IIPOAHAIM3UPOBATh  BBIPAXXCHHBIE B HAYYHOW JMTEpAaType U B JEHCTBYIOIIEM
3aKOHOJATEIbCTBE MHEHHUS O OHATHH JKWJIUIIA, a TAK)KE BBICKa3aTh COOCTBEHHOE.

Tepmun «xummume» ynomuHaerca B Konctutynum PO, B HOpMmax,
KACaroUIMXCcs MpaBa Ha HEMPUKOCHOBEHHOCTh JKUJIMIIA M MpaBa Ha >KWIHILE, HO
TOJIKOBAHUS XKHJIUIIA TaM HeT.[2]

3akoH P® «O mpaBe rpaxngan Poccuiickoii ®enepaunu Ha cBOOOIY
nepeIBIKEHMs], BEIOOP MecTa MpeObIBaHUA U )KUTENbCTBA B IIpeaenax Poccuiickoi
denepannn» MO/ KUWIMILEM IOHUMAET MECTO KUTEJIbCTBA (3KUJION J10M, KBapTHpa,
IPUIOT, TOM-UHTEPHAT JJI1 UHBAJIHUJIOB, BETEPAHOB U JIp.), B KOTOPOM IpaKAaHUH
MOCTOSTHHO WJIM MPEUMYILIECTBEHHO MPOKHUBAET B KaueCTBE COOCTBEHHUKA JIMOO Ha
VMHBIX OCHOBAHHUSX, NPEAYCMOTPEHHBIX 3aKOHOJATEILCTBOM  Poccuiickoit
denepanyu U MecTo npeObIBaHUs (TOCTUHMIIA, CAHATOPUHM, OONbHUIIA, TypOa3a u
Ip.), a TakkKe JKWIOe IIOMEIICHUEe, HE SBIAIOIIEECS MECTOM >KUTENIbCTBA
TpaXIaHUHA, HO TIC OH MpOoXHBaeT BpeMeHHO.[3] M3 3TOro MOHATHS MOXHO
C/eNlaTh BBIBOJ, YTO KUJUIIE — TO HE TOJBKO MECTO YKUTEIbCTBA, HO U MECTO
peObIBAHMUS.

O >xunuiie Kak OObEKTe HE3aKOHHOTO BTOPXKEHHUS, MOXKanyi, Haubosee
noiHo cka3zaHo B llocranoBnenun Ilnmenyma BepxoBroro Cyga CCCP Ne 11 ot 5
ceHTsi0pst 1986 r. «O cyneOHON MpaKTHKE MO JAejiaM O MPECTYIJIEHUSAX MPOTHUB
JMYHOU COOCTBEHHOCTH», KOTOPOE M TENEeph HE yTPaTUiIO cBoero 3HaueHus.[4] B
CBOEM IOCTAHOBJIEHUU BEpXOBHBIN Cyl pa3bsCHWI, YTO IMOJ KWIMILEM CIEAYyEeT
NIOHUMAaTh MOMEIEHNE, NPEIHAa3HAYEHHOE IS IOCTOSIHHOTO HJIM BPEMEHHOIO
IIPOKMBAHMS JHOJAEH (MHAMBHUIYAJIbHBIA JIOM, KBapTHpa, KOMHAaTa B TOCTHUHUILE,
Jada, CajoBbld JOMMK, M T.I.), @ TaKXE€ TE€ €ro COCTaBHbIE YacTH, KOTOpPbIE
UCIIOJIB3YIOTCS JUIsl OTJBIXA, XpPaHEHUS] UMYILECTBA, JUOO YAOBIECTBOPEHUS MHBIX
noTpebHOCTeH yenoBeka (OaNKOHbI, 3aCTEKJIEHHbIE BEPaH Ibl, KJIaJJOBbIE U T.I1.).



JIaHHO€ TIOHATHE OKWIMIIA XAPAKTEPU3YyeTCsd JBYMsS  IPU3HAKAMH:
MPEIHA3HAYEHHOCTh M MPHUCHOCOOJIEHHOCTh TIOMEUIEHUsI [JIsl  MPOKUBAHUS.
WNubIiMu crioBaMu, €clid TIOMEIIIEHHE HEe MpPeJHA3HAuYEHO, HO MPUCIIOCOOICHO IS
MPOKUBAaHUS, €ro TakKe CIEAyeT CUMTaTh  KWIMIIEM. A IPU3HAK
MPUCIOCOOJICHHOCTH YCTaHABIIMBAETCS YK€ caMuUM (aKTOM MCIOJIb30BaHUS
MTOMEIIEHHUS B KAUECTBE KWJIHIIA, TO €CTh MPOKUBAHUEM JHOJECH.

YronoBusii Kojgexc P® mnoja XKuiauieM MOHUMAET WHIAWBUIYaTbHBIN
KUJIOW JIOM C BXOISIIMMH B HETO KUJIBIMA M HEXHIIBIMU MMOMELICHUSIMU, KUJI0E
MOMEIIEHUE HE3aBUCUMO OT (POPMBI COOCTBEHHOCTH, BXOJSINEE B >KHJIUIIHBIN
GOHI M TPHUTOAHOE YISl MOCTOSHHOTO WJIM BPEMEHHOTO MPOKUBAHHS, a PaBHO
WHOE TIOMEIIEHUE WM CTPOCHHE, HE BXOIIIIME B JKWIUIIHBIA (OHJI, HO
npeHa3HAYSHHBIE ISl BpeMEHHOTO npokuBaHus.[5] A Bot B .10 1.5 YronoBHo-
nporeccyanbHoro Kogekca PO conepKuUTcs HECKOIBKO MHOE MOHATHE KUIMIIA —
BMECTO MPU3HAKOB MPUTOJHOCTA W MPEAHA3HAYEHHOCTHU 3aKPEIUIEH MpPU3HAK
UCIIONIb3yeMOCTH.[6] DTOT mpu3HaK MpsMO BhITEKAeT uX cTathi 25 KoHcTHTyIMU
P®, xoTopas riacur, 4To B KWINILIE JOHKEH KTO-IMOO MOCTOSHHO UM BPEMEHHO
IIPOKMBATh, T.C. HCIIOIB30BaTh I MpOKMBaHUA. Kak Mbl BHJIMM, pa3HULA B
onpeaeneHusx, naHHbix B YK n VIIK P®, He3HauuTelbHa, OJHO JIOTUYECKU
BBITEKAET U3 JPYroro, U BCE K€ MOJOXKEHUs mpuMeuyaHus Kk cratbe 139 YK PO
IPEIOCTABIISAIOT 00JIee MUPOKUE BO3MOKHOCTH ISl OIIMOOYHOTO UX TOJIKOBAHUS.
Omnpenenenue «Kuauiia», npuseaéHHoe B crarbe 5 YIIK PO kaxercs Ham Ooliee
ynaunbiM. [losToMy mosiaraeMm, 4To sl €AMHOOOPA3HOIO TOJKOBAHMS MOHATHUSA
«okumauie» (QopMylIHpoBKYy mpumedaHuss kK cratbe 139 YK P® nHeobxomumo
3aMEHUTH NoJokeHusAMH myHkTa 10 crateu 5 YIIK PO.

CymecTByeT NpUHOMIHWAIBHAA pPa3HUIA MEXAY IOHATHEM (OKUIULIEY,
3aKpPEIUIEHHBIM B YIOJIOBHOM  3aKOHOZATEIbCTBE U MOHSATHUEM  <OKHIIOE
nomemienue» - B JKunumuoMm Kopekce P®. XXuiblM nomenieHueM mnpu3HAETCS
U30JIMPOBAHHOE TIOMEIICHUE, KOTOPOE SBISAETCS HEABWKMMBIM HMYIIECTBOM U
IOPUTOJIHO JUUIsl TOCTOSIHHOTO MPOKMBAHMS TpakJaH (OTBEYAET YCTaHOBJICHHBIM
CAaHUTApPHBIM M TEXHUYECKUM TMpaBWIaM M HOpPMaM, HWHBIM TpeOOBaHUAM
3aKOHO/ATeNbCTBA). [lOpSAMOK MpH3HAHUS TOMEIICHHS XHJIBIM KU TpeOOBaHUS,
KOTOPBIM  JIOJDKHBI ~ OTB€YaThb  JKWJIBIE  I[IOMELIEHUS  yCTaHABIMBAETCS
[IpaBurensctBoM P®. K Buam KUIbIX TOMELIEHUN KUJMIIHBIA KOJIEKC OTHOCHUT:
a) HIJIOW JIOM, YaCTh JKUJIOTO JIoMa; 0) KBapTUPY, YaCTh KBAPTHPHL, B) KOMHATY.[7]
Kunoe nmomenieHue A0MHKHO 00J1aaTh KaK TEXHUYECKUMHU, TaK U IOPUIUUECKUMU
npu3HakamMu (MpU3HAHUE 3a XKWIBIM IMOMEIIEHMEM COOTBETCTBYIOILIETO CTaTyca
rocyaapctBoM (00BIYHO TeppuTopranbHbiMu BTH)).

Hcxons n3 3Toro, MOKHO CAENATh BBIBOJ, YTO MOHITHE <GKWIMILE» LIAPE, YEM
(GKWJIOE TIOMEIIECHHWE», T.K. B IOHATHE XWUIMIIA BXOAUT HE TOJBKO IKUIIOE
NOMEIICHNE, HO W MHbIE MOMEIIEHUs Win cTpoeHUs. OCHOBHBIMU INpPU3HAKAMH,
XapaKTEPU3YIOLIUMU KUIHILLE B POCCHIICKOM 1pase, ABJISIOTCS
IPEIHA3HAYEHHOCTh M MPUTOJHOCTh IOMENIeHUs (WM  CTPOEHHs) Ui
NPOKMBAHMS 4YesoBeKa. [Ipn TakuxX yCIOBHUSAX KWIHILEM JOJDKHO CUMTATHCS HE
TOJILKO OJIarOyCTPOECHHOE KMJIOE MOMEUICHHE, HO U CaJOBBIA JOMHUK, 3€MJISTHKA,
nanatka, CKiaj, 3a0poIlIeHHOe 37aHHe, LeX, Kyle I[oe3aa, KaloTa CyAHa,



KEJIe3HOJOPOKHBIN BarOHUMK, Oapika, ObITOBKA, Tapa, MIaalll, >KUJIUIIa HapOo0B
Cesepa (ropta, sipaHra), uplranckasi KHOUTKa, TPAHCIIOPTHOE CPEICTBO U Jpyroe. B
TO € BpEMS HE SBISIIOTCA JKWIHILIEM NOMENIECHUs, NpEIHA3HAYEHHbIC IS
HeJI00POBOJILHOTO (TIOpPhMa) IPEOBIBAaHUS YSTTOBEKa.

Takas Touka 3peHUs OTpaXaeTcsi U B ONpeAcieHMHM KOHCTUTYHHOHHOIO
Cyna PO ot 12 mas 2005 r. Ne166-O «O6 oTka3ze B NPUHITHH K PACCMOTPEHUIO
xanoObl rpaxknanku KortoBoit CBernanel EBreHbeBHb Ha HapylleHue e€
KOHCTUTYIIMOHHBIX MpaB MOyHKTOM 10 cratbu 5 VYTroJOBHO-IPOLECCYATBHOIO
Konekca Poccuiickoit denepanum», KOTOPbIM OBLIIO YCTAHOBJIEHO, YTO YCIOBUEM
OTHECEHUS] HEXKWJIBIX MOMEIICHUH M CTPOSHUH, HEe BXOSAIIMUX B XKWIOH (OHM, K
KUITUILY SIBIIICTCS (PAKT UX UCIOIB30BAHUS JJI1 BPEMEHHOTO IPOKUBaHusl. [8]

EBpomnetickuii Cyn mo npaBam 4eJIOBEKA B CBOMX PEIICHUSX PACIPOCTPAHSIET
MOHSATHE KWIHILA U Ha TOMEIICHUS, UCIIOJNb3yeMble M1 MPOo(ecCHOHATBHON U
cinyxeOHou nearenbHOCTH. OH  yKazan, 4YTo BecTHU MNpodheCcCHOHATBHYIO
JEATEIbHOCTh MOYKHO IO MECTY KUTEIbCTBA, TAK)KE KaK U 3aHUMAThCS JTUYHBIMU
JielaMd B CIIy’)KEOHOM MOMelIeHHH. B COOTBETCTBUM C 3aKOHOAATEIbCTBOM PO
BeJIcHHE NPO(ECCUOHATIBHONW NEATEIbHOCTU IO MECTY JKUTEIbCTBA HE MEHSET
CTaTyC 00BEKTa KaK KWJIMILA, & BOT O(UC, UCHOIb3yEeMbIH HE AJI MPOKUBAHUS, a
UCKJIIOYUTENBHO B CIIY>KEOHBIX LIEJAX, K JKUJIMILY HE OTHOCUTCA. Takoe perieHue
IpEJCTaBIsSIETCsl JIOTUYHBIM. B cIyKeOHOM NOMEIEHUH, KOHEYHO, BO3MOXKHO
3aHUMATbhCSl YACTHBIMU BOMPOCAMH, HO HE B ylIepO ciaykeOHbIM esiaMm. OCHOBHOM
e 3aJlayeil MpHu HaXOXKJIEHUU JIMIAa B CBOEM CIIy)KEOHOM IMOMEUIEHUU SIBISETCS
BBINIOJIHEHUE TPYIOBOM (YHKIHMH, a TJIAaBHBIM TpPeOOBAaHUEM K CIIy)KEOHOMY
MOMEIICHHIO — 00ECIIeUeHHE HAIIEKAIINX YCIOBUM ISl CITy>)KEOHOM A TENbHOCTU
3aHATHIX B IOMEILIEHUH JIUL.

3ameTuM, OJIHaKo, 4TO B ciiydyae oOpamienust B EBponeiickuit Cya il c
xanoboit Ha pemenue Cyna Poccuiickoit ®denepanuu, He TPHU3HABIIETO B
COOTBETCTBUM C 3aKOHOJATelIbcTBOM P® 3a oducom, HE HCMIOIB3YEMbIM s
OpoXHUBaHUS, cTaryca okwiuia, penienne EBpomelickoro Cyna  Oyzer
obOsi3aTenbHBIM sl McrioaHeHus Poccuiickoit denepanmeii. A pelmieHue 3To,
OYEBUHO, OYy/ET B MOJIb3Y UCTIIA.

Bwmecre ¢ Tem, EBpomeiickuii Cyj cripaBeIsiiBO OTBEPraeT pPACIIMPEHHE
00bEMa TOHATUSA «KHIMLIE» 3a CUET 3€MENIbHOTO y4YacTKa WJIM OTOpPOKEHHOM
Tepputopur. B JaHHOM ciyyae pedb MOXKET HIATH O HapyUleHUU IpaBa
OecrnpensaTCTBEHHOTO MOJIb30BaHUs CBOMM UMYLIECTBOM (cTathsd 35 KoHcTUTynmMu
P®).[9]

B ropuanueckoid auTepatype TaKKe HET €IUHOTO TOHITHS <CKUIUIIAY.
[Iyrem 0000IIeHHS B 1LIEJIOM CYHIECTBYIOIIMX TOYEK 3PEHHUS MOKHO CJHIE€NaTh
BBIBOJI O TOM, YTO HamOoJiee pachpOCTPAHEHHOW SIBJISIETCS CIIEAYIOIIee MOHATHE
KWINIA: 3TO TEPMUH, 03HAYAIOIINUNA U30paHHOE MECTO, aJpecHO-TeorpapuiecKue
KOOPJIMHATBI KOTOPOTO ONPENEISIOT MOMEUIEHUE, CIIEHHAIBHO MPEeIHA3HAYEHHOE
JUTSE CBOOOJHOTO TTPOKUBaHuUs dyeaoBeka.[10]

[Tonsitne xwmmima ObUTO ObI HEMOJHBIM 0€3 XapaKTepUCTUKH (YHKIUN
KUTTUIIA. Ha Ham B3MIA, KAJIUIIE BBIIOJHIET CIEAYIOIIHE OCHOBHBIE
(GYHKIUM: a) 3alIUTHYIO, T.€. YKpPBITHE, KaK OT IPUPOJHOM, TaK U OT COLUATbHON



cpeabl,  OT IUIOXOW IIOroJbl, JKMBOTHOTO MHMPA M TIOCTOPOHHUX JIFOAEH.
BemmonHenne 3toil (QyHKIMM JocTUraercs KOHCTpykuued skuiauma. OHO Ha
MUHUMAaJIbHOM YpOBHE TpeOOBaHMU JOJKHO MMETh CTeHbI W Kpbimly. Ha Ooiee
BBICOKOM YpOBHE TpeOOBaHUM, XapaKTepHOM I JKWIBIX I[OMEUICHHH,
HoJIpa3yMeBaeTCs TaKKe U MOAJEpKaHuE KOMGPOPTHOrO Uil SKU3HHM JIIOJEH
TemneparypHoro pexuma (15 - 25 rpagycos Llenbcust); 0) BOCCTaHOBUTENBHYIO —
4eJI0OBEKY TpeOyeTcs OTAbIX, IPEACTABIAIOMNN U3 ce0sl Kak OOLIEHHE C POAHBIMH,
OJMM3KMMH, TPUEM TOCTEH, TaK M MPOBOXKJIECHUE BPEMEHU B OJMHOYECTBE,
BOCCTAHOBJICHHE CHJI, COH. Ha MHUHMMalbHOM ypOBHE TpeOoBaHHM (GYHKIUS
BBIIIOJIHAETCS HAIMYMEM HEOOXOJMMOW IUIOMAIM >KWInIa. E€ OKHO XBaTUTh
XO0Ts OBl A7l TOTO, YTOOBI 00ECNeunTh pa3MelIeHHe MPOKUBAIOIINX, UX cOoH. Ha
0osiee BHICOKOM YPOBHE TpeOOBaHUI MOPa3yMeBAETCs U HAJTMUME KOMMYHHKAITHA
JUI 3HEPrOCHA0)KEHUS JKWIMIIA, a TaKKe U CaMO 3TO HSHEProcHadXeHue; B)
CUTHAUIM3UPYIOIIYK0 — OJKWINIIE IIOJAaeT CHUrHaJl IOCTOPOHHHUM JIMIAM O
HEJOMYCTUMOCTH HPOU3BOJIBHOIO BTOPXKEHHs, O€3 COrjacusl MPOXKUBAIOLIUX B
XKuuie Joael. JKuuie yke caMuM CBOMM CYIIIECTBOBAaHUEM OIIOBEIIAET BCEX U
Ka)XJI0ro, YT0 B HEM BEAETCSA YacTHas XXKU3Hb XO35€B U I BTOPXKEHHUs B HEE y
MOCTOPOHHUX JIUII TOJIKHBI OBITH CEpbE3HbIE OCHOBaHUS. [IpuBenéHHas GyHKUMs —
CBOETO pojia KpacHbIi curHai cerodopa «Cron! 3aech 1 He X03auH». DyHKIUA
o0ecreunBaeTcs COOTBETCTBYIOIIMM BHEIIHUM BHUJOM >KWJIMILA, MO3BOJISIOLIUM
ONpENENNTh, YTO pPAaCCMATPUBAEMbIA OOBEKT MCHOJB3YETCd HMMEHHO JUIs
npokuBaHus Jrofed. Ha MuHUManbHOM ypoBHE TpeOoBaHUM  (DYHKIMS
BBITIOJTHACTCS] HAIMYUEM CTEH, KPBIIIH, IBEPEH.

Takum o00pa3oMm, B pa3HbBIX HOPMATHBHO-TIPABOBBIX aKTaX POCCHIUCKOIrO
3aKOHOAATENBCTBA MOKEM HAWTH Pa3HbIC MPU3HAKU KUAJIWILNA: OT NPUTOJHOCTH U
IpeaHAa3HAYEHHOCTH 10 UCIIOJIB3YEMOCTH U IIPUCIIOCOOTIEHHOCTH.
[IpencraBisieTcs, 4YTO  Takoe  TMOJIOKEHME  Belled HE  CIOCOOCTBYET
€IMHOOOpa3HOMY TPUMEHEHHI0 paccMarpuBaeMoro  moHsTus. llomaraem
HEOOXOJMMBIM TPUBECTH HOPMBI PaA3IMUHBIX OTpaciell mpaBa B COOTBETCTBUE
Ipyr ¢ APYroM, IPUACPKUBATHCS €IMHOTO MOHATUA >Kuiuuma. JKwinme —
UCIIOJIB3YEMOE B LIEJIAX 3aIUThI OT OKPYXKAIOIIEH CPeAbl U OTAbIXA IIPUTOTHOE IS
IPOXKUBAHUS KUJIOE NTOMEIIEHNE HE3aBUCUMO OT (POPMbI COOCTBEHHOCTH, @ PABHO
MHOE TOMEIEHUE WM CTPOCHHME, HE BXOASIIEe B JKWIUIIHBIA (OHI, HO
INPUCHIOCOOJICHHOE JJIi TPOXUBAaHUA, B KOTOPOM BEAETCS 4YacTHas JKU3Hb
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